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OP1 NI ON

Goddard, P.J.

This case involves a petition for term nation of
parental rights. The Respondent/ Appel | ant, Janes Bosti ck
OCsborne, appeals froman order of the Juvenile Court of Davidson
County termnating his parental rights as the biological father
of Sherry Monet Hendren. W affirmthe judgnent of the Trial

Court.

On Decenber 22, 1997, the State of Tennessee,
Departnment of Children’s Services, the Petitioner/Appell ee,
obt ai ned custody of Barbara and WIllie Hendren’s three children:
Sherry Monet Hendren, Ricky Donneil Hendren, and Shanta Mni que
Hendren. Although M. Hendren is listed as the father on each
child s birth certificate, DCS discovered during its
I nvestigation that M. Gsborne m ght be the biological father of
Sherry Hendren and that M chael Patterson mi ght be the biological
father of Ricky and Shanta Hendren. After this discovery, DCS
sought to notify M. Gsborne and M. Patterson of its petition to
termnate the parental rights to the three children. This appeal
concerns only the termnation of M. GOsborne’s parental rights to
Sherry Monet Hendren, who was al nost twel ve years old at the tine

of the trial



M. Osborne presents three issues, which we restate,

for our consideration:

1. Whether the court erred in
finding that he wllfully abandoned
hi s daught er;

2. Whether the court erred in
termnating his parental rights
based upon persistence of

condi tions dangerous to his
daughter; and

3. Whether the court erred in
finding that termnation of his

parental rights was in the best
I nterest of his daughter.

After Ms. Katie Finney, a DCS case nanager, determ ned
that M. Osborne was incarcerated, she sent hima letter in My
1998 inquiring whether he is Sherry’'s father. |In June 1998, M.
OCsborne, who was serving a sentence for burglary, responded that
he is indeed her father. On June 30, 1998, DCS filed a petition

to termnate M. Gsborne’s parental rights.

The DCS petition stated that under Tennessee Code
Annot at ed 88 36-1-102(1)(A) (i) and 36-1-102(1) (A (iv), M.
OCsborne had willfully abandoned his daughter and that term nation
of M. Gsborne’s parental rights was in his daughter’s best

i nt er est.



On Cctober 9, 1998, DCS filed an anended petition which
stated that M. Osborne was incarcerated at the tine the petition
was filed and stated that M. Gsborne had failed to visit or
support his daughter in the four nonths preceding his
i ncarceration or engaged in conduct prior to his incarceration

t hat showed wanton disregard for his daughter’s welfare.

In early Cctober 1998, Ms. Finney visited M. Gsborne
to discuss his daughter and her siblings. According to M.
Finney’s testinony, M. Gsborne was not opposed to the
term nation of his parental rights if his daughter could remain
with her siblings. Al though M. Gsborne stated that he woul d
like to see his daughter, Ms. Finney stated that he never

requested a visit.

At the trial on Cctober 12, 1998, M. GCsborne testified
that he was participating in a behavior nodification program
called “Lifelines” while in jail and that the program had nade a
prof ound inpact on his life. He testified that he was schedul ed
to be released fromjail on Novenber 2, 1998 and then go to a
hal fway house for three nonths. He further stated that he hoped
to rear his daughter and her two siblings, although he was not
their father, but he did not know when he coul d provide a hone

for them He was uncertain as to what his relationship with his



wi fe and young son woul d be since he had had no contact with them

in seven nont hs.

M. Osborne admtted that there was a period of
approximately four years of Sherry's life that he | ost total
contact with her. M. GOsborne never legitimted Sherry as his
child, although she is aware that he is her father, and he never

paid child support for his daughter.

Ms. Finney of DCS testified that M. Gsborne coul d not
be considered as a placenent for children until he had been sober
at | east one year. M. Finney further testified that term nation
of M. Gsborne’s parental rights was in Sherry’ s best interest
and that Sherry, who was al nost twelve years old at the tineg,
needed a pernmanent, stable hone to prepare her for her teenage

years.

M. Steve WAl ker, Sherry’'s guardian ad litem stated to
the Trial Court that Sherry was willing to live with her father
if her two siblings could [ive with them |f that was not
possi ble, then Sherry preferred to be placed in a hone along with

her brother and sister.



On Cctober 13, 1998, the Trial Court filed a decree of
guardi anship and thus, termnated M. Osborne’s parental rights.
The Trial Court concluded that M. Gsborne had willfully
abandoned hi s daughter for nore than four consecutive nonths
preceding the filing of this petition to term nate his parental
rights by not visiting during that period of tinme. Furthernore,

the Trial Court found that M. Gsborne was

i ncarcerated during all or part of the four nonths

i medi ately preceding the filing of the petition and
willfully failed to visit or support or nmake reasonabl e
paynents toward the support of the child for four
consecutive nonths inmedi ately precedi ng such

i ncarceration OR has engaged in conduct prior to

I ncarceration which exhibits a wanton di sregard for the
wel fare of the child.

That pursuant to T.C A 36-1-113(g)(3)(A), the
said children have been renoved from Def endant parents
for nore than six (6) nonths and the conditions which
|l ed to renoval or other conditions which in al
reasonabl e probability would cause the children to be
subj ected to further abuse or negl ect and which,
therefore, prevent the children’s return to the care of
the Defendants still persists; that there is little
| i keli hood that these conditions will be renmedied at an
early date so that the children can be returned to the
Def endants in the near future; and the continuation of
the Il egal parent and child relationship greatly
di m ni shes the children’s chances of early integration
into a stable and permanent hone.

First, M. Osborne argues that he did not willfully
abandon his daughter. He explains that he was incarcerated in
Decenber 1997 on a burglary conviction when his daughter was
pl aced in DCS custody. M. Osborne contends that although DCS
did not know that he was Sherry's father until March 1998, it did
not contact himuntil May 1998 and did not speak with himuntil
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Oct ober 1998. M. Osborne maintains that before neeting with M.
Fi nney from DCS the week before the trial in October 1998, "he
had no neani ngful way to inform DCS that he desired visitation
wth [Sherry]." He asserts that before he was incarcerated he

saw Sherry "frequently" and had a "good relationship” with her

Furthernore, M. Gsborne argues that he had no incone
during his incarceration, and thus, was unable to pay child
support. Consequently, his failure to pay child support was not
willful. Mreover, M. GCsborne contends that the State did not
show by cl ear and convincing evidence that his conduct before his
I ncarceration exhibited a "wanton disregard” for his daughter's
wel fare. Al though M. Gsborne admts to a long history of drug
abuse, he maintains that such abuse or a crimnal conviction does

not constitute "wanton disregard” for a child' s welfare.

Next, M. Osborne argues that the court erred by
finding that dangerous conditions to his daughter would likely
persist. M. Osborne naintains that he has undergone a "life-
changi ng" behavi or nodification programwhile incarcerated and no
| onger uses drugs. He further contends that there are no
al | egati ons of abuse or negl ect agai nst himbecause at the tine
hi s daughter was renoved from her hone, she was living with her

not her.



M. GOsborne further argues that termi nation of his
parental rights is not in the best interest of his daughter. He
asserts that DCS failed to nake reasonable efforts to “reunite”

himw th his daughter, with whom he had a good rel ati onshi p.

The State argues that the Trial Court properly
term nated M. Gsborne's parental rights for abandonnent. The
State maintains that M. Gsborne was incarcerated in the four
nont hs preceding the filing of the petition on June 30, 1998 to
termnate his parental rights. Wile the State concedes that M.
Gsborne's options for visitation were limted, it maintains that
he did not contact his daughter or request a visit with her until
the week before the trial, which was several nonths after he
| earned of the State's efforts to locate him The State
mai ntai ns that these facts constitute a willful failure to visit

under Tennessee Code Annotated § 36-1-101(1)(A)*.

The State further argues that M. Gsborne abandoned his
daught er pursuant to Tennessee Code Annotated § 36-1-
102(1) (A (iv) in the four nonths before his incarceration. It
mai ntains that M. Osborne paid no child support, instead
spendi ng all his paycheck on crack cocai ne, and had no nore than

"token visitation" with his daughter. It argues that after five

lAlthough the State refers to Tennessee Code Annnotated § 36-1-101(1) (A)
inits brief, the section that refers to a willful failure to visit is 8§ 36-1-
102(1) (A).



years of no contact, M. GOsborne saw his daughter on sone
Sat urdays during the eight nonths before his incarceration and

even then, was out of contact with her for as long as a nonth.

Moreover, the State asserts that M. Osborne's drug
abuse and crimnal conduct constitute "wanton disregard" for his

daughter's welfare, citing In re Shipley, an unreported opinion

of this Court, filed in Knoxville on Septenber 29, 1997 (fi nding
that the father’s crimnal conduct and drug abuse showed a wanton
di sregard for the welfare of his children). The State contends
that M. Osborne has denonstrated by past perfornmance that he
could remain sober only while incarcerated, and when rel eased,
retreats to a life of drug abuse. The State maintains that M.
Gsborne, who clainmed to be in recovery while incarcerated, had
one nonth remaining to serve in jail and an additional three
nonths in a hal fway house before he would be free. The State

al so notes that DCS woul d not consider placing M. OGsborne’s

daughter with himuntil he had denonstrated a year of sobriety.

The State contends that the term nation of M.
Gsborne's parental rights was in the best interest of his
daughter. It explains that M. Gsborne was unable to provide a
home for his daughter, had not maintained regular contact or
visitation with her, had paid no child support during her
lifetime, and had a chronic drug abuse problem

9



Finally, the State argues that M. Osborne’s argunent
that DCS did not nmake reasonable efforts to “reunite” his
daughter with himis without nmerit. Although the State lists
numer ous reasons why this argunent is without nerit, it asserts
primarily that its mandate to “reunify” famlies does not apply
to putative parents such as M. Gsborne, who has not established
a famlial relationship to which his daughter could have

ret ur ned.

In accordance with Rule 13(d) of the Tennessee Rul es of
Appel | ate Procedure, this Court reviews a Trial Court's decision
to term nate parental rights de novo upon the record, with a
presunption of correctness of the findings of fact by the Trial
Court unl ess the preponderance of evidence is otherw se.
However, no presunption of correctness attaches to a | ower

court's decisions regardi ng questions of |law. Ganzevoort V.

Russell, 949 S.W2d 293, 296 (Tenn. 1997).

The decision to term nate parental rights nust be
established by “clear and convincing evidence.” See State

Departnment of Human Services v. Defriece, 937 S.W2d 954, 960

(Tenn. Ct. App. 1996). Tennessee Code Annotated § 36-1-113(c)
provides in relevant part:
Term nation of parental or guardianship

ri ghts nust be based upon

10



(1) Afinding by the court by clear and
convi nci ng evidence that the grounds for
termnation or [sic] parental or guardi anship
ri ghts have been established; and

(2) That termnation of the parent’s or
guardian’s rights is in the best interests of the
chi |l d.

Tennessee Code Annotated § 36-1-113(g)(3)(A) (Supp.
1997)2 provi des the possible grounds for term nation of parental
ri ghts:

Term nation of parental or guardianship
rights may be based upon any of the follow ng
grounds:

* * * *

The child has been renoved fromthe honme of
the parent or guardian by order of a court for a
period of six (6) nonths and:

(i) The conditions which led to the child s
renoval or other conditions which in all reason-
abl e probability would cause the child to be
subj ected to further abuse or negl ect and which,
therefore, prevent the child s return to the
care of the parent(s) or guardian(s), stil

persi st ;
(ii1) There is little likelihood that these
conditions will be renedied at an early date so

that the child can be returned to the

parent(s) or guardian(s) in the near future; and
(iii) The continuation of the parent or

guardi an and child relationship greatly dimnishes

the child s chances of early integration into a

stabl e and pernmanent hone.

2This statute was amended with an effective date of July 1, 1998. The
State filed its petition for term nation of parental rights on June 30, 1998
The 1998 amendnment substituted “Initiation of term nation” for “term nation”

in (g)(3)(A) (i), “safe” was inserted preceding “return”; in (g)(3)(A(ii)
“safely” was inserted preceding “returned”; in (g)(3)(A)(iii) “safe” was
inserted preceding “stable.” See Amendnments, Tenn. Code Ann. § 36-1-113

(Supp. 1998).
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Tennessee Code Annotated 88 36-1-102(1)(A) (i) and 36-1-
102(1) (A)(iv) provide in relevant part:

“ Abandonnent” means, for purposes of
termnating the parental or guardian rights of
parent(s) or guardian(s) of a child to that child in
order to make that child available for adoption, that:

(i) For a period of four (4) consecutive nonths
i medi ately preceding the filing of a proceedi ng or
pleading to termnate the parental rights of the
parent (s) or guardian(s) of the child who is the
subj ect of the petition for term nation of parental
rights or adoption, that the parent(s) or guardi an(s)
either have willfully failed to visit or have willfully
failed to support or make reasonabl e paynents toward
t he support of the child;

* * * %

(iv) A parent or guardian is incarcerated at the
time of the institution of an action or proceeding to
declare a child to be an abandoned child, or the parent
or guardi an has been incarcerated during all or part of
the four (4) nonths i medi ately preceding the
institution of such action or proceeding, and either
has willfully failed to visit or has willfully failed
to support or make reasonabl e paynents toward the
support of the child for four (4) consecutive nonths
i mredi ately precedi ng such parent’s or guardian’s
i ncarceration, or the parent or guardi an has engaged in
conduct prior to incarceration which exhibits a wanton
di sregard for the welfare of the child.

Tennessee Code Annotated § 36-1-113(h) (Supp.
1997) 2 provides the follow ng regarding the best interest of
a child:
I n determ ning whether term nation of parental or
guardi anship rights is in the best interest of the

child pursuant to this part, the court shall consider,
but is not limted to, the foll ow ng:

3This statute was amended with an effective date of July 1, 1998. The
State filed its petition for term nation of parental rights on June 30, 1998
The 1998 anmendnent added a new (h) and redesignated the former (h)-(p) as

present (i)-(q); in present (i)(1l) inserted “safe and” following “it”; in
present (i)(7) inserted “in a safe and stable manner” following “child” and in
present (i)(8) inserted “safe and stable” preceding “care.” See Amendnents,

Tenn. Code Ann. § 36-1-113 (Supp. 1998).
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(1) Whether the parent or guardi an has made such
an adjustment of circunstance, conduct, or conditions
as to make it in the child s best interest to be in the
home of the parent or guardi an;

(2) Whether the parent or guardian has failed to
effect a lasting adjustnent after reasonable efforts by
avai |l abl e soci al services agencies for such duration of
time that |asting adjustnent does not reasonably appear
possi bl e;

(3) Whether the parent or guardi an has nai ntai ned
regular visitation or other contact wwth the child;

(4) Whet her a neaningful rel ationship has
ot herwi se been established between the parent or
guardi an and the child;

(5) The effect a change of caretakers and physi cal
environnent is likely to have on the child s enotional,
psychol ogi cal and nedi cal condition;

(6) Whether the parent or guardian, or other
person residing with the parent or guardian, has shown
brutality, physical, sexual, enotional or psychol ogical
abuse, or neglect toward other children in the famly
or househol d;

(7) Whet her the physical environnent of the
parent’s or guardian’s hone is healthy and safe,
whether there is crimnal activity in the hone, or
whet her there is such use of al cohol or controlled
subst ances as may render the parent or guardian
consistently unable to care for the child;

(8) Whether the parent’s or guardi an’s mnent al
and/ or enotional status would be detrinmental to the
child or prevent the parent or guardian from
effectively providing care and supervision for the
child; or

(9) Whether the parent or guardian has paid child
support consistent with the child support guidelines
pronul gated by the departnent pursuant to
§ 36-5-101.

This Court nust determ ne whether the evidence in the

record preponderates against the Trial Court’s findings of fact

supporting termnation. The State argues that the primry

evi dence of M. Gsborne’s "wanton disregard"” for the wel fare of

hi s daughter is his crimnal conduct and drug abuse prior to his

i ncarceration.
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During his testinmony, M. Gsborne acknow edged t hat
twel ve years ago he had been convicted of burglary and that he is
currently serving a sentence for burglary. He also admtted that
he had abused drugs since the age of twelve and began using
cocai ne when he was fifteen or sixteen years old, thus admtting
to abusi ng drugs for approxi mately twenty-seven years. M.
Gshorne testified that except for periods of incarceration, the
| ongest period of tine that he has been free fromdrugs is sixty
days. He testified that he did not think that abusing drugs

i ndi cated abuse or neglect for a child s welfare.

Furthernore, M. Gsborne admtted that he never
legitimated Sherry, never paid child support, and had no honme to
provide for his daughter, although he had conpleted a parenting
class and had participated in a behavior nodification course

called “Lifelines” while incarcerated.

We are of the opinion that the evidence in the record
does not preponderate against the Trial Court’s findings of fact.
M. Osborne admitted to chronic drug abuse and crim nal conduct
and admtted that he had no hone to provide for his daughter.
During his daughter’s life, M. Osborne never provided support
for her, and his relationship with her was sporadic at best. M.
Gsbhorne’ s daughter has experienced a disturbing chil dhood, so her
pl acenent into a stable, permanent home as soon as possible is
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critical as she enters adol escence. Therefore, we agree with the
Trial Court that termi nation of M. GOsborne’s parental rights is

in the best interest of his daughter.

For the foregoing reasons, the judgnent of the Trial
Court is affirned. Costs on appeal are taxed to M. Gsborne.
This case is remanded to the Trial Court for enforcenent of the

j udgnent and col |l ection of costs bel ow

Houston M Goddard, P.J.

CONCUR:

Her schel P. Franks, J.

Charl es D. Susano, Jr., J.
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